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(April 16, 1942

¥W. R, Hutching, State Enzineer
Arizona Higlwvay Department
Phoenix, Arizona : '
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LAW LiBRARY

Attention B, H, McAhren, Superintendent H’ZHHA AHUHNEY .
Motor Vehiclo Division

SUBJECTt COLLECTION OF GROSS RECEIPTS
TAX ON CITY BUSES, : ’

Gentlenon?

This is to comply vith the request of the Commission for = written
opinion on the above subject, submitted through Mr, MeAhren, I have
frequently discussed this subject with Mr, McAbren and with the Mender-
son Bus Lines, who appoar to be the complaining party, and they are well
acquainted with my views, Howover, I have no objection to putting those
‘views in writing as a pubiic record, : :

The City of Phoenix owns end operates bus lines snd street car 1ines for
compensation over ths strests of Phoenix, The Menderson Bus Lines are

competitors and oporate over eertain Phoenix strests designated by the
city suthorities, : '

The City Bus Lines go beyond the city limits in sone instances end pick
up passenzers and collect fares, This fact we consider does not alter
the situation: OCity of Phoenix vs. Wright ~ 80 Pac. 2nd, 390,

The first question to consider 1s whether or no® tha gross receipts of a

Oity Bus Line are taxable under our law, This is a subject which the

court musy necessarily decide finally and I ean only give you my present
impression. The Menderson Bus Lines are apparently relying upon City of
FPucendz vs, State - 85 Pac. 2nd, 56, whare our court holds that when mufie
icipalities become competitors with private enterprises they are subjecth

%o the same 1iabilitios as are the private concerns with whom they compete.

This is a somewhat loose statement applicable to ths ¢ase in which the

~ stateent was made bubt we do not believe that it applies to cities owninz

and operating bus linss for the use of ths public. The cass last raferred
%o 13 one arising out of the state gsales taXx.  Under the salss tax law
sales of products by any dealer, or other person, are taxsble, The law
does not exclude municipalities selling produsts such as water, but ws be-
lieve specifically - by implication at least = ingludes them, The law
further provides a systam of licensing those who wish to engaze in the
business of selling, and the clty takes out its licenss the ssms as the
mercantile concern, :

On the other hand under the gross receipts carrier tax the city operating
& bus line is not directly, or by implication, charged with the payment of
the tax, The olty further is not allowsd to toke out a certificate of con-
venience and necessity from the Corporation Comnission, but our Suprene

Court bas sald that the Corpdration Commission has mo jurisdiction over the

¢1ty in 13 bus line opsratlons and that the city.in such work {s not a
public utility: Menderson vae City of Phoonix, 75 Pac. 2nd, 322, '
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Our law imposes a license tax upon ths zross receiphs of evory
coamon mOtor ecarrier of passenysrs derived from his opesrations
within the State, A common motor earrler of passenzers i3 any
poerson or corporation emgaged in the transportation on any publie
high7ay by motor vehicle of passzangers for eompensation as a eormmmon
carrier, It further provides that no such eommon motor earrier of
Passengers shall operate over the highways of the State until 1% has
appliod to the Corporation Comnission and seéursd a gertificate of
conveniencod and necessity. '

- Conceding that a clity,bus line is & common motor carrier Of passengers
for compensation it nevertholess is not subject to the law roquiring 1t

to obtain a certificate of convenienca and necessity for the simple
réason there 18 nd agency of the State autborized by law to issus to 1t
sach a cortificate. Hence, if we atrictly interpret the law snd say that
a city operating a bus lips is a common mobor carrisr of passeongers for
campensation the oity cannot operate such bus line at all, for the reason
it has no certificate of convenience and negassity and cannot sesurs omne,

~ The right of the oity to oporats a bus 1ine, a lisht plant, water works,

or the like, has been given to cities by tha constitution and eonfirued
by the statutes of the states Ons of the early constitutional emsndments
in 1912 was to extend the right to municipalities to enzage in industrizl
pursuits, Tho question then arises whother the license tax on £TOS3 T«
ceipts could be intendsd $o0 apply to citles operating bus lines and if so
bow 18 the tax to be collected and wio is the proper officer or State
Agency charged with its collection? ' L

" The Corporation Commission determines who are carrler3 and issuss cer— ‘

tiflcates of oonvenionce and necessity to them and advises ths Motor
Vehicle Superintendent the names of those sarriers who have been ®rti~

' Tied by it. The carriers then pay the Supsrintendent the amount of the -
~ %ax due and he immediately deposits ths procesds with the State Tress-

urer, who enters it to ths account df_ the State Highway fund,

Naturally no licenss tax on gross recoipts 1s imposed upon any c¢arrier
Who has not been given a certificate of convenicnce and mecgssity for _
the manifest reason that 4f such carrler operates within the ‘state without
the certificate bis is an illegal operation. With tha City, however, ths
legality of its operations of a bus line is, we think, fully ssttled,

The Vekicle Supsrintendent, upon recaipt of the report of the Corporation
Comndssion, proceeds to collact ths tex = or rather, to receive it from
the certified carriers, He has no way of knowing whathor or not thsrs arve
othsr carriers who =ra operating who are not' certified snd whp ars nos
Paying the licease tax, Ha does, Lowsvar, in the general operation of
the Vehiole Divislon, investizate Lllezal operations snd réports tham to,
%he Corporation Commission, who have full power to brirz the offending
carriers bofors them and causa them to ba punishad or their operations
stopped, This aonlisds only to common motor carrier operations s'::oep‘qing
those of a munlclpality operating its owa bus linss, We are also not
conzidering tho city as a comuon motor carrier of property, sinés thag
question has not yet arisen,
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If a common motor carrier of passenzers fails to make his required re~
ports or pay his license tax the vehicle superintendent hus power to
determine the snount of the tax as best he can and assess it, togethor
with a 25% penalty against the offending oarrier, Ho thon sots a date
for hearing upon tbs matter and notifies tre carrier, who ¢an appsar

end dofond., Ve nust, at all times bowevor, renscber that this procosding
epplies only to carriers wiv have been cartificated by tha Corporation
Oommlssion and reported back to the vehidle superintendent, Hence the
superintendent has no apparent authority to ascertain the gross raceipts

of the oity operating a bus line, nor to impose a penalty or compel a
heaxring, ‘ A

¥hen the certificated carrier fails to make his report or refuses to ey
ks tax the matter is submitted to the Corporation Comnissiorn by ths super
intendent and the Corporation Commissicn revokes the carrier's osrtifioeats
of convenience and necessity, This cannot be done a3 against a ¢ity oper-
ating a bus line for the recason the oity has no certific:te ani cannot se~
ours one,

Por the foregolng reasons I am very much of the opinion that the provisions
of ths license tax upon the gross receipts of common motor earriers of

passenzers was not intended to apply to cities owning and gperating their
oxn bus lines, '

It becones a dsbt due ths State, It is not due the Higshway Department,
¥otor Vehicle Division, or Motor Vehicle Superintendent, but is due tha
State and goes inlto a State fund, although that fund is allocated to highways,

, . : The taz,v as finally fixsd, becomes a lien upon the properiy of the carrier,

If suit 1s to be brought upon ths debt dus ths State it would appear to be
the duty of tho constitutional legsl rapresentative of the Stata to bring
such action, If he rofuses to do so any citizen demanding the action can
bring the suit in the nams of ths Statse, I think, howsver, such citizem
would bs required to show some intsrest im ths controversy. The property -
$axpayer has no such interest for the reason that the eollection of the
tax does not lessen his tax burden the slizhtest, nor the failure to col-
lect add to his burden, The same would ba true of Menderson Bus Linas,
They have no interest in ths controversy othor than that of a competitor
of the city. Any procesding upon thoir-part, whethsr so intended or nok,
would have the effect meraly of hampering a competitor and possibly defeat-
ing his operations as such competitor, ' o _

Bowever, it may be, ths statute gives no suthority to the Vehicle Suverin-

cois tendent, to tha State Enginesr, nor to the Highway Carmission to bring .
an such action in the name of the State (in whosas nome 1% must be brouzht).

: The only times these officers can bring action in the name of the State
is where ths statute specifically dirscts tham so to do, as whore it di-
rects the State Enginesr to institute condemnation procesdings and tha
like, I am satisfiod that {f thore 1s a renedy availeble to Menderson .
Bus Lines {t is fully within fheir hands as en aszzrioved party. Tha quar~
rel seems to bo batweon tha Meadorson Bua Lines ani tha City Bus Linss, in
woich quarrel I caunot 36s where the Iihwsy Comission, Stute Exiinser,
or Vehicle Superintendent have the slightest legal interest,
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¥or the foregolng rsasons I have, at all times, in the past several
years, insisted that the Venicle Superintendent should not inject his
office into the controversy but should let the aggrieved party pureus ‘
bis ovn remedy, e T Pl =

L Vez—y truly ﬁo"ur_s;

JOE CONWAY
ATTORNEY GENERAL

4R

A R, LYNCH
I ASSISTANT ATTOSNEY GENERAL -
ARL, ey L o :
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